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Abstract 
The rules of private international law are regulated in the Civil Code, Book VII "Provisions of Private International Law", 
Chapter II is called "The Family". 
The conflict of laws in the field of matrimonial agreement is set out in art. 2593 and art. 2594 of the Civil Code. 
From the provisions of art. 2591 of the Civil Code in conjunction with art. 2593 paragraph 1 letter a and b of the Civil Code 
we note that we have two types of agreement. Thus, the first type of agreement from art. 2593 paragraph 1 letter a of the Civil 
Code is called the agreement of election of the law applicable to the matrimonial regime and refers to the conditions of 
validity "on the election of the law applicable to the matrimonial regime, except capacity" and the second type called 
matrimonial agreement is regulated by art. 2593 paragraph 1 of the Civil Code referring to "the admissibility and validity 
conditions of matrimonial agreement, except capacity." 
To clarify the meaning of the conflict of laws of Article 2590 of the Civil Code in conjunction with 2593 of the Civil Code we 
need to perform the primary classification of the concept of agreement of election of the law applicable to matrimonial 
regime.   Application of private international law is impossible without deciphering the meaning of the legal rules specific to 
this branch or without classifying the test cases on categories.  
We can observe that art. 2593 paragraph 1 letter b and art. 2594 of the Civil Code does not define the notion of agreement of
election of the law applicable to matrimonial regime.  Once the operation of primary qualification is completed, by framing 
the legal relationship of private international law among the conflict of laws mentioned above and the applicable law 
determined, the agreement of election of the law applicable to matrimonial regime shall acquire new content and a new scope, 
due to the operation of secondary qualification, which is achieved by lex causae, namely by the substantive law applicable to 
the legal relationship in question. 
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1. Primary qualification of the notion of agreement of election of the law applicable to matrimonial regime  
The conflict of laws in the matter of agreement of election of the law applicable to matrimonial regime is laid 
down in art. 2591 paragraph 1-2 and art. 2593 paragraph 1 letter a of the Civil Code (Anitei, 2012a). 
From the provisions of art. 2591 of the Civil Code in conjunction with art. 2593 paragraph 1 letter a and b of the 
Civil Code we note that we have two types of agreement. Thus, the first type of agreement from art. 2593 
paragraph 1 letter a of the Civil Code is called the agreement of election of the law applicable to the matrimonial 
regime and refers to the conditions of validity "on the election of the law applicable to the matrimonial regime, 
except capacity" and the second type called matrimonial agreement is regulated by art. 2593 paragraph 1 of the 
Civil Code referring to "the admissibility and validity conditions of matrimonial agreement, except capacity." 
(Anitei, 2012a). 
To clarify the meaning of the conflict of laws set out in art. 2591 paragraph 1-2 and art. 2593 paragraph 1 letter a 
of the Civil Code the primary qualification of agreement of election of the law applicable to matrimonial regime 
is necessary (Anitei, 2012b).  
The new Civil Code fails to define the notion of agreement of election of the law applicable to matrimonial 
regime. 
In these circumstances we believe that we can define the agreement of election of the law applicable to 
matrimonial regime as the special contract by which future spouses or spouses choose or change the law 
applicable to matrimonial regime during marriage. 
The provisions of art. 2591 paragraph 1 of the Civil Code show that the choice of law applicable to the 
matrimonial regime is made by concluding an agreement of election of the law applicable to the matrimonial 
regime which may occur either before the celebration of marriage or at the time of marriage or during marriage. 
According to paragraph 2 thesis I of art. 2591 of the Civil Code on the formal conditions of the agreement of 
election of the law applicable to matrimonial regime there are two choices: 
- the law chosen to govern the matrimonial regime; 
- the law of the place of conclusion of the election agreement (locus regit actum) (Anitei, 2012a).  
According to paragraph 2 thesis II of article 2591 of the Civil Code regardless what law will be chosen by future 
spouses or spouses to govern their matrimonial regime, the agreement shall specify expressly the election of the 
applicable law by a document signed and dated by spouses. As an exception, if there is no such agreement the 
law to be chosen by future spouses or spouses to govern the matrimonial regime should undoubtedly result from 
the terms of a matrimonial agreement. 
Of paragraph 2 thesis III of Article 2591 of the Civil Code we note that if future spouses or spouses choose as the 
law applicable to the matrimonial regime the Romanian law, then they must meet the requirements of the 
agreement as established by the Romanian law for such an agreement to be valid (Anitei, 2012c). 
Article 2591 paragraph 3 thesis I of the Civil Code states that spouses may always choose another law applicable 
to the matrimonial regime, in compliance with the formal conditions of the election agreement of the applicable 
law (Audit,1997).  
According to art. 2591 paragraph 3 thesis II of the Civil Code the new law chosen by the spouses to govern their 
matrimonial regime by agreement takes effect only for the future, if the spouses have decided otherwise (namely 
to produce effects for the past), the condition being that of not trespassing in any way the rights of others. 
In the current stage of the Romanian regulation the agreement of election of the law applicable to matrimonial 
regime will have a scope which will include both the Romanian types of agreement as well as the types of 
agreement of election of the law applicable to matrimonial regime recognized by foreign law (Bacaci, 
Dumitrache, Hageanu, 2005) . 
Once the operation of primary qualification is completed, by framing the legal relationship of private 
international law among the conflict of laws mentioned above and the applicable law determined, the agreement 
of election of the law applicable to matrimonial regime  shall acquire new content and a new scope, due to the 
operation of secondary qualification, which is achieved by lex causae, namely by the substantive law applicable 
to the legal relationship in question (Dariescu, 2007). 
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2. The notion of  “admissibility” of matrimonial agreement in Romanian law 
In order to make the primary qualification of the “admissibility” notion in Romanian private international we 
need to see the meaning of that term in the Romanian law (Alexandresco, 1916). 
The Old Family Code of 1948 prohibited by art. 20 paragraph 2, any agreement which provided for another legal 
status, different than the one of common good, for anything acquired during marriage which cannot be included 
among the provisions of art. 31 of the Family Code (which enumerated property that remained to each spouse) 
and by art. 30 paragraph 2 of the Family Code the matrimonial agreement under penalty of absolute nullity 
(Hamangiu, Rosetti-Balanescu, Baicoianu, 1998). 
In the previous studies we showed the way in which we have to deal with the matrimonial agreement which was 
regulated in art. 21 of Law no. 105/1992 on the regulation of private international law relationships.  
In conclusion, the Romanian family law banned the conventional matrimonial regimes, while also rejecting the 
notion of “matrimonial agreement." (Dariescu, 2008a). 
We believe that the reason which made the Romanian legislator introduce the notion of "admissibility" 
considered the situation where there were legal systems that did not recognize the matrimonial agreement. 
The Romanian law no longer raises the question of inadmissibility of the matrimonial agreement as through the 
entry into force of the new Civil Code on September 1st, 2011, a legislative reform in the field of matrimonial 
property regimes took place. Therefore, as shown in the provisions of the Code Civil the election of a regime 
other than that of the legal community (which was the only one allowed by law until the entry into force of the 
new Civil Code) shall be made by concluding a matrimonial agreement. Thus, the parties may waive the legal 
community regime, agreeing to choose the conventional community of property regime or the separation of 
property regime (Dariescu, 2008b). 
3. The law applicable to matrimonial agreement “admissibility”  
By studying the provisions of art. 2593 paragraph 1 letter b of the Civil Code we note that the law applicable to 
the matrimonial regime governs the matrimonial agreement "admissibility". 
Depending on the choice of the intending spouses or spouses one of the following laws shall be applied: 
• the law of the State in which one of them has his/her habitual residence at the date of election; 
• the law of the State whose nationality any of them has at the date of the election; 
• the law of the State where they established their first common habitual residence after marriage celebration. 
Given the above, we will answer the following questions: 
 
1. What law applies in terms of the matrimonial agreement "admissibility" when two foreign spouses of same 
citizenship have their habitual residence on the territory of Romania? 
Where two foreign spouses of the same citizenship (for example French) have their habitual residence in 
Romania in terms of the "admissibility" of matrimonial agreement they can choose one of the following laws: 
1. the law of the State where one of them has his/her habitual residence at the date of the election, namely the 
Romanian law (in our case); 
2. the law of the state whose citizenship any of them has at the date of the election, so French law in this case 
because both have French citizenship ; 
3. the law of the State where they establish their first common habitual residence after marriage celebration in 
question: the French law if after marriage celebration they had their first common habitual residence in France; 
the Romanian law if after marriage celebration they had their first common habitual residence in Romania; the 
law of any other state (for example Belgium) if after marriage celebration they had their first common habitual 
residence in that state (Belgium) (Jakota 1997; Filipescu, 1999). 
 
 Published in the Official Gazette no. 245 from October 1st,1992. 
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2. What law applies in terms of the matrimonial agreement "admissibility" where foreign spouses of different 
citizenships have their habitual residence on the territory of Romania? 
When the two foreigners with different citizenships (for example, one is Spanish and the other one Italian) have 
their common residence in Romania, in terms of the matrimonial agreement "admissibility" they can choose one 
of the following laws: 
1. the law of the State where one of them has his/her habitual residence at the date of election, namely the 
Romanian law (in our case); 
2. the law of the state whose citizenship any of them has at the date of the election, so in our case either the 
Spanish law or the Italian law as spouses have different citizenships; 
3. the law of the State where they establish their first common habitual residence after marriage celebration in 
our case either the Spanish law, or the Italian law if after marriage celebration they had either in Spain or in Italy 
their first common habitual residence; the Romanian law, if after marriage celebration they had their first 
common habitual residence in Romania; the law of any other state (for example Belgium) if after marriage 
celebration they had their first common habitual residence in that state (Belgium) (Lupascu, Ungureanu, 2012). 
 
3. What law applies in terms of the matrimonial agreement "admissibility" when two spouses, one a Romanian 
citizen and the other a foreign citizen have their habitual residence on the territory of Romania? 
When one of the spouses is a Romanian citizen and the other one a foreign citizen (Irish) and have their habitual 
residence in Romania, in terms of the matrimonial agreement "admissibility" they can choose between the 
following laws: 
1. the law of the State where one of them has his/her habitual residence at the date of election, namely the 
Romanian law (in our case because they have their habitual residence in Romania); 
2. the law of the state whose citizenship any of them has, so in our case either the Romanian law or the Irish 
law as spouses have different citizenships; 
3. the law of the State where they establish their first common habitual residence after marriage celebration, 
so in our case either the Romanian law or the Irish law if after marriage celebration they had either in Romania or 
in Ireland their first common habitual residence; the law of any other state (for example Belgium) if after 
marriage celebration they had their first common habitual residence in that state (Belgium). 
 
4. What law applies in terms of the matrimonial agreement "admissibility" when one spouse is a Romanian 
citizen and the other spouse is a foreign citizen and they have their habitual residence in another state? 
If one spouse is a Romanian citizen and the other spouse is a foreign citizen (Dutch) and they have their 
habitual residence in another State in terms of the matrimonial agreement "admissibility" they can choose 
between the following laws: 
1. the law of the State where one of them has his/her habitual residence at the date of the election, respectively 
the Dutch law if one of them has his habitual residence in the Netherlands; 
2. the law of the state whose citizenship any of them has at the date of the election, so in our case either the 
Romanian law or the Dutch law as spouses have different citizenships; 
3. the law of the State where they establish their first common habitual residence after marriage celebration: 
the Romanian law or the Dutch law if after marriage celebration they had their first common habitual residence 
either in Romania or in Holland; or any other state law (for example Belgium) if after celebrating marriage they 
had their first common habitual residence in that state (Belgium) (Sitaru, 2001; Ungureanu, Jigastru, Circa 2008). 
 
5. What law applies in terms of the matrimonial agreement "admissibility" when both spouses are Romanian 
citizens having their habitual residence in another State? 
When the two spouses Romanian citizens have their habitual residence abroad (for example France) in terms 
of the matrimonial agreement "admissibility" they can choose one of the following laws: 
1. the law of the State where one of them has his/her habitual residence at the date of the election, namely the 
French law if one of them had his/her habitual residence in France or any other law provided that he/she has 
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his/her habitual residence in that State at the date of the election (for example the Spanish law if at the time of the 
election he/she has his/her habitual residence in Spain); 
2. the law of the state whose citizenship any of them has at the date of election, so the Romanian law in this 
case because both have Romanian citizenship; 
3. the law of the State where they establish their first common habitual residence after marriage celebration: 
the French law if after celebrating marriage they had their first common habitual residence in France; the law of 
any other state (for example Spain) if after marriage celebration they had their first common habitual residence in 
that state (Spain) (Loussouarn, Bourel, 1996). 
4.  Conclusion  
 We believe that we can define the agreement of election of the law applicable to matrimonial regime as the 
special contract by which future spouses or spouses choose or change the law applicable to matrimonial regime 
during marriage. 
In the current stage of the Romanian regulation the agreement of election of the law applicable to matrimonial 
regime will have a scope which will include both the Romanian types of agreement as well as the types of 
agreement of election of the law applicable to matrimonial regime recognized by foreign law. 
Once the operation of primary qualification is completed, by framing the legal relationship of private 
international law among the conflict of laws mentioned above and the applicable law determined, the agreement 
of election of the law applicable to matrimonial regime  shall acquire new content and a new scope, due to the 
operation of secondary qualification, which is achieved by lex causae, namely by the substantive law applicable 
to the legal relationship in question. 
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